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DEP / PEI

like Wyomm g. The source and supply of surfice wafer are ‘extemely scarce and
| in.manyareas of the state-produced water.ds vitalt

iyestock and wildlife;; The
" agncultural and env1romnenta1 benefits:from the flow. of stock water far outwexgh -
h2) el The 1mposmon of crop

e :liye&lock M(alering,use-v-qnd crop g
- .| Jogether lo ensure discharges are.
protected as required by the narya

' oved When qll agrzcullw al uses are
(ard in Chapter 1, Section 20, There
nor does the DEQ suggest there should

is mo priority system of uses in Sec on

|-be. Both uses.must be protected while.offering every,opportynity for beneficial
| use of. the. discharge water which is understoi
| resource.

lugble and wanted

96 Comm ent: We oppose the 1mpos1t10n of Water quahty standards for
naturally irrigated lands. Chapter 1, Section 20 specifically refers to “crop”
production and we believe this 1ncludes only tilled, mechanlcally 1rr1gated, and
harvested crops. “Naturally. 1rr1gatec1 lands” do not producg-a “crop”, are
inadvertent, naturally occurring stretches along ephemeral channels that may

.|.appear and disappear from season to, season.and,over time, and therefore are
beyond the scope .of the Sectlon 20 rule as well as. the Section 20 rule as Well as

1rnp11es actlve management of land 1nclud1ng 1rr1ga1;_;on .,m,order to “produce” on '
or more “crops” (PEI).

Response iy he protecnon of naturally irrigated lands (boz‘romlands) is one of the

------

e approach some commenled rhat bottomlands should not be protected atall. The
-| oppasing viewpoint is. that all stream charmels should have the same EC and SAR

limits as artificially irrigated lands. Both of lhese positions.are al the extreme
‘ends of the issue and neither would produce a practical or reasonable water
quality regulatory procedure.

| We continue to believe that naturally iflil'z:gate_o’ lands proﬂifce a Sigﬂl’ﬁédﬂi
| .amount of forage for both livestock and wildlife. The enhanced vegetative
{ productivity found may be adversely.affected by increases.in EC and SAR the

same as artificially irrigated lands and, therefore, the DEQ needs to identify
| where significant naturally ixrigated vegetation occurs and apply appropriate
| water quality limits on produced water. discharges. :

i We.believe that Appendix H appropriately balances the two.competing

.| perspectives by providing g practical and clearly undersiandable procedure for
.| identifying which bottomlands will receive protection:and the flexibility to

| establish the appropriate effluent limits in each.circumstance.
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97. -Comment: The protection of “naturally irrigated lands” with irrigation

| water quality standards’injures eXisting water rights and interferes with the state’s
.| right to flow waters down watercourses. The Constitution provides that the State
1 Engineers and' Advisory Board of Control have thé sole authority to regulate the

quantity and-flow of water: The courts af€ the proper authority to address claims
that a use of water causes property damage or constitutes a nuisance to a property
owner. We believe thie formal opinion issued by the Attorney General on April

+12,-2006, as well as the Attotney General’s informal opinion to the EQC dated
July 12, 2006 prohibit the protection of “naturally irrigated lands” at the expense
of the flow of hvestock walter.

Respounse: Crop arid forage production on agriculturally significant
bottomlands'is an agricultural usé that may be adversely affected by the

discharge of pollution into the associated stream channels: The establishment of

‘appropriate water quality limits on those discharges of pollution does not
‘interfere With the authorities or jurisdictiovi of the State Engineer.

98: Comment' The Hanson Chart on page H-7 is range limited. A listing of the
formulas and’of an additional prOJectlon of the chatt over & larger range would be
helpful. A se€cond scale on the X ax1s for TDS*as well as: oonduct1v1ty would also

‘-be helpful. ~ o T T

Response: The Hanson chart is provided for general reference only. When

 setting limits ovi SAR, the ogency uses the mathematicdl formula which is the’
| bdsis of the Han§on chart. While'there is a somewhat close relationship berween
"EC and TDS; it is not consistent in all citcumstances. For that reason, the

agency believes it should not confuse the issiié by zncludzng a separate TDS line
on the X axzs of the Hanson chart.

99. Comment: The DEQ should ‘have takerr the Willow Creek and Pumpkin
Creek Watershed General Permit hearing ruling by the EQC into account before
it went to public'netice on Appendix H: The ruling which was based on an

‘appedl related to-the discharge of coal bed methiane water, required DEQ to

amend the two general permits. The EQC decided that more water quality
protection was néeded for the agricultural uses of these two watersheds. It was
detérmined that anh EC of 1330"and SAR of 7 was sufficient quality to allow for
the production of alfalfa} Afeas where alfalfa was not being gtown, the EC levéls
were set at 2200, and SAR at 10} #Howing sustainabTé Biowth of meadow grass
abid other native gragsesy This elimninated the limits set by DEQ for all non-
irrigated lands of 7500 for EC and o limits for SAR. The DEQ had only set the
EC and SAR limits to protect livestock and wildlife from ingesting CBM
produced water. The EQC decision recognizes thé:importance of native grasses
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| toganchers;as an agr1c“1tmal use; as-forage for livestock, which ranchers depend

on fortheir, hvehhoods e

Response WQD has taken zm‘o conszde7 atzon rhe nt/zngs of the EQC related to
:| the.Willow Creek and Pumpkin Creek-Watershed appeal.. The essence of the
| EQE decision in the:Willow-and Pumpkin Creekicase was:to upholdihe s
| prowisions-of the.dgspolicy ag:it mow yeads. . The issugdn z‘he;appeal wasthat the

bottomland:provisions in the Ag policy-were not used tosset limits.in the Pumpkzn

| and Willow Creek permits. becausesthose permits-wergsissued bejfore the.:.
. bot_ton_;land protections were adopted. The limits or dered by the Council

represent .ar‘application of the Ag:-Policy, not.q revision-to,it.

100. ‘_Cm-.niien;t:_ The WOC and WWP believe that the.Rowder River Basin
should be pretected forthe most sgnsitive.crop that.can be. grown in the area —

-alfalfa. The:EQC should therefore.protect all streams in the Powder River Basin

at.adimit: of 1330 61 BC and. 7 for.SAR. Furthennow the. WOC advocates that .
all streams in Wyoming be protected for the raising of alfalfa, and be required to

meet amaximum. efﬂuent nmt of-1330.for B& and 7 for SAR.

Response: T he ir rzgatzon stana’a;d z‘hat Appendz), H znt prets is “no
measurable decrease in cropproduction”, . As proposed,.the application of Tier 1
would result in a 1330 EC limit and an SAR limit of 7.4 Tier 2 limit would be
based on background water qualzty or backgv*ound s0il. salznzly Both achieve the
standard. . :

101. Co‘mment“ Any and.all 1i‘1hité for CBM wateﬁldisdhéi;ges, in order to
protect our lands, should not exceed an EC of 1330 of an SAR of 5. (MEW /BR/
PRBRC/ NRS) BB states an.EC not to exceed. 1,500 and-SAR no greater than 5

_should be the uppermost limits #to. functionally protect soils, vegetation and

productive capacity (BB). Keep:it simple and limit,industry to an SAR of 4 and
an EC of 1500. We should follow the example of Montana where ephemeral and
perennial drainages are protected with low EC:and:SAR numbers (DC). PRBRC
/ NJM. asserts that these limits arenecessary (E€ 1330 / SAR 5), based on
scientific.literature that demonstrates the need for these more protective hlmts for
current and existing agricultural uses. PRBRC sites Sitsitez, Wood, and Lesch —
Salinity Laboratory USDA-ARS report to EPA, June 30, 2006 that describes
significant increases in infiltration time in various soil types at SAR increases
from SAR 2 to SAR4, SAR:5, and SAR 6. PRBRC further request that DEQ
make this entire study available to the EQC..

Response: The DEQ believes the curr ent approach f07 developmg permit limits
is appropriate for protecting-irrigation uses. sDuring the-development of the
riered-approach it became apparent that there was vastly differing opinions as o
what type of EC.and SAR limits:should be-applied to discharge permits. To
address the science .behindthe proposed approaches, DEQ invited a panel of

professional scientists to discuss the merits of setting effluent limits as proposed,
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The results of that meeting plus the years of public meetings have resulted in
refinements to current procedures that allow the use of produced waster while
ensuring pr otection of artificially and naturally irr lgated lands.

102. Comment: Limits should'be applied. “year-round” to protect artificially and
naturally irrigated:-lands.-(BR/ MLM / NRS). Water is retained in soils and in

‘mass bank storage along drainages during the non-growing season. The impacts

of low quality water on soils and plants will be obvious during the following
growing periods (BB). ‘Salts and sodium applied during non-irrigation seasons

'| are-still-absorbed and remain in the soil profile, causing the same level of

problems during subsequerit growing seasons (PRBRC).

.| Responset: DEQ) agrees that year-round water quality protection is appropriate
=\ for naturally irrigated-lands. However, artificially irvigated land may have a

nov-irrigatior season; wheve watér in the stream does not make contact with
irrigated fields and naturally irrigated lands are not present.

103. Comment: The scientific evidenice demonstrates that default effluent limits
for irrigation should be based on more state-specific data (such as the Bridger
Plant Material Center study) and not generalized studies that do not take into

- account Wyoming soil characteristics: Appendix H:relies on the Salt Tolerance

Database by the WSDA Agricultural Service for establishing Tier 1 “default”
‘limits: This-is inconsistent with the' Advisory Board’s recommendation that .
limits be adopted pursuant to Kevin Harvey’s proposed limits of EC 2700 and an
SAR limit of 16 (JBH). DEQ has not mentioned that Mr. Harvey’s
recommendation that the:default EC limit to protect alfalfa should be set at 2200

1" pS/em based on research’ insthe North ‘Great-Plains and on historical alfalfa yield
| data: The Advisory Board has not rescinded its-recommendation of Mr. Harvey’s

recommiended EC. }imit-0f2700 and EC:cap of 16 since the'previous proposed
version: whlch Wwas sent to the EQC in February 2007 (PEI).

Response THe use of the USDA4: salt tolerance database as the primary

‘veferevice for establishing default EC limits his been:the subject of much

| discussion during the development of the policy that is now proposed as a rule. It
1 is-an-‘accepted refeFence and its iise in this vule was approved by the Water and

Waste Aa’wso;y Board on March 28, 2008,

104 Comment I beheve Tier 1 to be approprxate

Response: Comment noted,

105. Comment: Where “Default limits for EC and SAR may be used where the
quality of the water...” Use of the permissive “may” is not a protective measure

that-assures maintenance of the existing.condition. The word “shall” must be
-substituted to aveid harm and reduce risk.
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"'Response Ifa. dzscharge is.able-1o:meet T

Jdefmultlimits. then it is likely.that
those limits will be placed in the permit, However, all three approaches for.

| setting limits (Tier 1 -3) are considered protective of irrigation uses: Tier I,
|-associatedwith-protection of the. most sensitive.crop:affected by the discharge,
| Tier 2 and-Ti ier. 3 accountmg f07 z‘he background swy’aaev water quality of the

decrease in crop or hvestock produotlon ” If as ,,EQ has \determmed the defanlt

| limits are protective and will prevent such a measurable decrease, then those
E .llmlts should be-standard ;and not the exceptxon,that Jnopractlce only apply where

.-fsc:1ent1flcally defen51ble Tler 1 default, 11m1 S deeme to be protectlve of

agriculture,.and then defeats their purposg by ,allowmg Tier 2 and Tier 3
mechanisms for avoiding the limits. ,

-:Response: All .three tiers (Tier 1 = 3) have -been developed.to meet the “no

measurable-decrease” threshold of Section 20..,There:are .two Jundamental
approaches for ensuring protection of irvigation usesy: Tiey.1 addresses the most

-Sensitive crop.affected by the.discharge while Tier.2. an Tier 3 account Jor the

background surface water quality of the affected lands. The Tier 1 option can be
applied state wide with a minimum amount of informatior but will most often
result in more stringent limits due to the uncertainty of site specific conditions.

Tier-2 and Tier 3 take into consideration:site specific conditions by requiring site"

specific data and being more reflective of the affected lands, and will most often
be less stringent than Tier 1 default limits.

107.. Comment: The proposed rule states: that Tier;1 default EC limits will be

based upon 100% vield threshold values. for soil EG .as reported by the USDA

Agriculture Research Service Salt Tolerant latabase ‘Williams does not believe
that the use of default EC limits should be based-on tolerance values for the most
sénsitive crop or upon 100% yield threshold values. The assumption of 100%
crop yields is faulty, given the growing:-conditions.in the PRB e.g., a lack of
precipitation, poor alkaline and saline soils and intermittent flows. To the extent
such criteria are used, calculated values should be based on data which more
accurately reflects soil chemistry and crop preduction in the PRB and Wyoming,
not California, which is the source of the USDA Database (WPR).

It is'widely recognized that land in Wyoming: does not produce 100% yield,
which:is:why agricultural land sales and leases are based on animal carrying

: capamty The -Chapter 1, Section 20 rule: protects against a measurable decrease
+| in:actual existing crop production and requires consideration of actual, site
|-specific crop production and management practices, .There is no practical
-scientific basis.for protecting a “theoretical 100%yield”, and the Tier 1 default

limits for EC and SAR -are unreasonable, technically impracticable, and represent
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a complete departure from the site- speclﬁc narratlve standard in Section 20

| @ER).

Response: Ia’enfzﬁzmg szle-speczf c irr zgatzorl conditions would be the purpose of
conducting a tier 2 study, as outlined in the draft rule. The Tier 1 default limit is
simply a conservative approach to be used'in the absence of a Tier 2 study. In
addition, \DEQ does not assume that crops in Wyoming are realizing 100% yield.
Where employed, what the Tier ] default limit provides is an assurance that any
 reduction experienced. in crop yield (from the 100% optimum) is not the result of
salt in z‘he upstream discharges.

- 108. Comment “The definition of 1rr1gatlon season is overly broad. It is not
reasénableto asstme that the irrigation season in Wyoming is year-round for
passively irrigated lands, given the variation and intensity of storm events
supplyirig water to ephemieral or intermittent drainages used for irrigation
purposes.

Response: Naturally (passively) irrigated lands are provided protections year-

| round because there are o -controls in place that regulate the flow of water to

the affected land. In these locations, DEQ believes the areas should be protected
throughout the entive year. Where controls are in place or there is a set time

' frame when crop production is likely to occur, then the time frame associated
with those limits can be adjusted. =

1 109.: -'Cm“nm"eﬂt:' -Williainis believes that the tiered approach for determining
| irrigation:limits is essential for -address.a variety of‘background water quality

conditions and quality-of discharges in different drainages throughout Wyoming,
and particularly in the Powder River Basin. In certain but not all circumstances, a
proposed 'discharge of prodiiced water miay be:deemed relatively good quality or

- the irrigated crops potentially affected are salt tolerant. In these cases, the Tier 1

default BC and SAR limifs, although overly conservative and without sufficient
supporting credible evidence, may be achievable.

" Reésponse: Comment noted.

| Tier 2 and Tier 3 -

110. Comment: Please eliminate the implementation of Tier 2 and Tier 3
studies proposed in AppéndixH. This is merely a ploy by the CBM industry to
allow the discharge of higher levels of sodium and salt. These high levels
allowed by Tier 2 soil sampling has polluted and impacted drainages and soils
(MEW /BR /MLM). Tier 2 studies should be applied infrequently and with
much more séietitific credibility (BB). Thé proposed Tier 2 soil analysis opens
the door for all sorts of manipulation of data.and will result in high EC and SAR
numbers (DC). - The Tier 2 conceptinvolves arbitrary and scientific invalid soil
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B Response DEQ belzevas ﬂ’le Tzer2 amd ‘

| process-oficomposting.individual depth-iticrement samples before EC i

‘sampling, thedncortect applicationsef-theHanson:diagram-(which was never:

intended for.use on-such-discharges);the-use ofian incorrectiequation to establish

SAR and thesmisapplication:ofithat incorrect-equation. -Soils tested this way:for a -
| Tier 2 analysisby-industry consul
| as 6; 000 and SAR’S over 25, ‘(PRBRC)

ant KK, C Ha:rvey have resulted in EC’s as h1 gh

o v &,,\ B '
;3\melhods are gppropriate for
setting effluent limits that reflect-background conditions:ofithe target drainages
when the produced-water is:of poorer quality:than the-caleulated Tier 1 levels.
These two options were developed with the recognition that surface geology and

| swrface waterguality vary throughout the-state: and z‘hat Tier 1 defaull limits may

“be over, protectzve at mal'zy locatzonsx

| The Tier. 2 concept is: neu‘her arbzz‘mry nor mvalzd ana’ wzll szely be apparent to

- confdence T he result isa value That represem‘s the natyral. background water

quality for the entire area affected by the’ dzscharge regardless of higher or l6wer
concenlmtzons at any given samplzng loeation, ”

The results of the Tier-2 analyszs by KC. Harvey zf conductea’ correctly would be
representative of the actual background conditions for.that particular drainage.
DEQ would set effluent-limits to-reflect the background water quality .

A

Regarding the use of the incorrect equation to establish an SAR limit, see

response to.comment # 112.

111. Comment: My greatest concerns with Tier 2 procedures are: Ofie, the #
((H-8, line 14-17) which potentially will:allow higher salinity levels to be applied
if one sample-or more-is significantly higher that the-sample for that terrain
element. Andtwo, the 1.5-value used to back calculate water quality from soil

| chemistry data is-based on an assumption of a particular.ledching fraction that

may not be achieved and is generally also based on good irrigation practice which
includes adding water only to meet plant requirements -and+t6 provide necessary

| leaching. If ephiemeral.channels are-converted-te essentially contituious flow, the

salt balancewill be totally differentthan:this calculation will predict. (LCM).
The use of: aVerag’mg with soil samples, especially with-deeper samples from the

| §6il profile, gifivesat the lowest cotinon déndminator:-for “representative” SAR

and EC, High quality and productive: soﬂs are thus targeted «for flooding by low
quality discharge water. (BB) :

Response: - 7} hese appear to be three separate comments. On the first comment
regarding compositing of soil sub-samples across aifield: DEQ agrees that

§ theasuréd
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copositing soil sub-samples vesults inthe inabillty to identify outliers among

‘those individual sub-samples..: However; the need to find any individual outliers

among the sub-samples. is mitigated by DEQ ‘s thethods in calculating an effluent
limit for EC. Rather than use astraight average for soil salinity when dividing by
1.5, DEQ first applies a 95% confideérnie interval test to the observed mean of the
data set. We then use the lower BSinE of thar confidence initerval as the.number
to be used for dividing by 1.5.. Thus, data sets which are small and/or highly
variable (having a wide confidence interval), result in the calculation of a more
stringent and conservative effluent limit.

.| On the second z’ssué(backucalculating an effluent limit for EC, using the 1.5
-1 conversion factor): Continuous flow within a stream would appear to increase
leaching, not decrease it. T| herefore it would suggest a relationship between

ECw and ECe appr oachmg 1:1. DEQ thinks that the more conservative, and

1. defensible approach is to use a conversion factor of 1.5, even in perennial flow

Situations.

On the third z'ssué (s&mpling soils to 48 — 60 z'nche;v in T ie? 2 studies): DEQ
disagrees that.sampling only the top 6 - 12-inches produces reliable information

it o 0¥

| dbout the historically-applied Water. The top 6— 12 inches taken alone are more

seiisitive than the entire root zone, taken us a whole, to short-term fluctuations in
stlinity. For example, immediately following a Fiin event, the top 6 — 12 inches
of soil may read relatively:low in salinity. -However, that same zone may re-
experience. a concentration of salts near the surface following a prolonged dry

| period-with: higher-evapotranspiration.ratés.. So the sample results from only the

top 6 — 12 inches are more sensitive to skewing based on the timing of the sample |

‘| collection: Therefore, DEQ believes it is more reliable to test the entire root zone

when atlempting to characterize long-term historical salinity of the applied
water.

112. Comment: DEQ isusing the incorrect equation to establish SAR, from an
Ayers.and -Wescott diagram published in Hafison et. al in 1999: SAR <(7.10 x
EC) - 2.48.- According to reseatch by soil scienfist Dr. George Vance and Dr.
Jifd Oster, this equatiofiwas piiblished incorrectly.in the-1999 Hanson version.

'T he correct equatlon prov1ded by.Dr. Vance is SAR <(6.75x EC)—-3.71.

' Response The equalzon SAR<( 7 J 0 X EC) ~2. 48 does not appear in the 1999
- Hanson Salinity and Drainage Mavwal, worsdoes-the equation SAR<(6.75 X EC)-

3.71 appeiin the. 2008 version of the same tidigal. What does appear in both
manuels is a slightly different representation of the Ayers and Westcott diagram.
The formula used by DEQ Was providéd 16 the agency by the Ag Use Policy
workgroup-us u nitthematical interpretation of the slope of the lowest line
depicted on the 1999 diagram. Dr. Ginger Paigé of the University of Wyoming
was a member of that workgroup. In the years since DEQ began using the

| formula, there has been much scrutiny by agricultural professionals and

researchers without this discrepancy ever. being raised.
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BEQ may conszde; revzszng the dzagr am: andformula if- odequdze documenmnon
is provzded that explains the errors that were allegedly made in the fir: 51

spublication; the derivation:of the-suggested ngwfo,mzyla and an assessmient of the
| détual significance of the differences.. .The DEQ:has never.been provided any

stich documentation nor have DIS Vance or OSter commenz‘ed on this
iulemakzng P ) NPT

113, Comment: We oppose the use of Tier 2 as nothmg more than a :
mechanism devised by industry and DEQ to permitithat application ofisalts that

+o) Wikl damage our soils under-false ratienale. :The:depth fi gathering soil samples

and averagmg as-appliedsn these Tier 2.studies has skewed: the true soil data on
sites in favor of much higher:BC and:SAR ambientlevels., A\{eragmg is
scientifically unaceeptable;for it generates a false representation of the upper.

| soils, which are less:salt.and sodium laden and therefore more produotlve and less

tolerant to pollutlon TR

We ask the EQC to:provide us.the opportunity to bring:thes expertlse of Dr.
George Vance to discussithese issues and concerns, 3

Response-: See:-response to comment #-] 10 and #111. - B

114, Comment: -We are netcertain how Tier 3-would beiimplemented by DEQ.

Please explain how Tier 3-would be in comphance with'the: Clean Water Act?

Response T he T ier 3 optzon would be entertamed by DEQ upon request by the
applicant after it was determined that a discharge would be unable to meet
either the Tier 1 or Tier 2 limits. The applicant would have.to show in a
comprehensive study no harm to agricultural uses. The Tier 3 option.is in

| .compliance with the. Clean Water.act as long as: the provisions of Chapter 1,
-| Section 20 are met. S

115. Comment: :The ambient background provisions inx section (c)(vi)(B)
appear to be natural:background provisions, i.e., as opposed:to “background”
provisions, as ey s $eem to directly speak to amblent conditions. We suggest that
the State modify this provision to reflect that requirements will be based on
achieving the expected natural water quality condition. If this provision is
intended to address something other than natural conditions, we suggest that the
State include a definition of: “background conditions” either in Chapter 1 or

Appendlx H.

Response: DEQ does not agree with the suggested changes The current
language appropriately explains that DEQ will develop effluent limits prolective
of the background water quality.observed through analysis of measured or
calculated data regardiess of whether the background-surface water is observed

| 10 be ambient and/or natural. Also, it is doubtful -tfl?az EPA has any legal




EPA

PRBRC

PRBRC -

authority on this issue since the Clean Water Act is lzmztea’ to “fishable” and

Swzmmable criteria only.

11 ]6 Comment What type of analySIS of mcasured data w1ll be used to

establlsh (natural) background conditions? - -

Response: Please see response to comment #110 above regarding DEQ’s
statzstzcal analyszs of Tier 2 soil salzmty a’ata

117. Comment There are multlplc PRB dramages where the prc—ex1st1ng

- | background water quality at the point of diversion is worse than the effluent
-quality of the produced water-discharged.  In-these instances, an operator should

not be required to treat-its discharges to reach the-Tier 1:default limits which are
higher than the quality of the water mother nature provided. Tier 2 is designed to
provide an important alternative permitting option to address naturally eccurring
conditions.

Response: Ifa discharger is unable to- meet Tier I default limits then the Tier 2
option is available fordeveloping alternative limits. - The Tier 1 option will be
used when it.is determined that better quality discharge water can meet the
default threshold of 100% crop production for-the most sensitive crop.

118. Comment: Tier 3 provides atruly-site-specific permitting option. The

tiered:approach provides the inecessary flexibility for meeting the no measurable
“decrease standard while recogmzmg the reality of the background water quality
and’the chscharged cfﬂuent quahty v S

.Response' DEQ agrees. wzth the sentzment of thzs comment.

119. Comment: The-nature-of the ephemeral drainage system is to flush salts
down, so typically ECs will be higher at depth than on‘the surface. The surface
EC of native ecosystems tends to be representative of the natural water quality;
while at depths tlie EC is concentrated. Using the-numbers:from samples taken at-
depth and averaging results in an inaccurately .highr calculated background.

Response: Please see response to.comment #111 above pertaining to soil
Samplzng depths for Tier 2 studies.

120 Comment' Both Tier 2 methods for detcrmlmng background water quality
are irreparably defective. The first method, using measured water quality data,
has three fundamental flaws:

A. Ttirresponsibly assumes that the pre-discharge historic water, regardless of

| its quality, was-put to an. irrigationuse. If measured historic data is to be used to

relax effluent limits set to protect irrigation, then DEQ must require a showing

| that the water represented by the pre-discharge data was actually applied to the
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Response: DEQ-. does noz‘ assume. that measured data is.; reﬂectzve of pre-
| discharge historic-water. quality, but vather makes a determination if that data is
| appropriate based on.the location where the data is collected versus the location

of the irrigated aveas. -DE@.mustmake-those determinations on a case-by-case
basis,. and can ofien make these determinations using GIS, data or through
lmowledge of the draznage system and locarzons where the data was collected.

B. 1t fails to accouni far the: dynamxc nature of natural water ‘quality in

- ephemeral and intermittent streams. Water quality in its natural state is

hydrologically dependent. Natural stream flow in an ephemeral drainage is
flashy and is characterized by sharply increasing and declining flow rates. DEQ’s
narrow focus and self-imposed constraint on controlling and limiting
concehtration alone means this vital connection-between water quality-and runoff
quantity, rate and duration, isignored to the- detriment of uses in the stream.
Additionally, a series.oftemporally:dispersed single point samples cannot be
representative of the gverall water quality:of natural, pre-discharge flows in‘an
ephemeral drainage that exhibits high variability iri- quality. at any given flow.

Response: . As is stated in the proposed rule, obtaining-actual measurements of
water flow and quality on.ephemeral to intermittent streams-is usually scarce or

| absent and hard to collect. That.is why one option would be to use soil quality as

a surrogate for estimating.the long-term ‘average’ natural water quality of

.| ephemeral and intermittent streams. The ambient quality of the soil in the

drainage is a reflection-of those dynamic flow and quality processes brought up
by the commenter. The nuniber of samples and semi-random natire of soil
sampling also addresses spatial and in some cases temporal variation in the
quality of water.applied.to the soils in the past (in effect accounting for that
‘dynamic’ nature the commenter presents by capturing the range of soil quality
and henceforth an estimation of the range of long-term - natural water quality in
the drainage). Furthermore, there is nothing in the proposed rule that indicates
that only this method-can be used. If other methods of back calculating water
quality are appropriate, then we could consider their use in.establishing effluent
limits.

C. 1t fails to require that scientifically defensible, representative data are used to
determine “background” water quality. The only requirement is that background
water quality based on measured data be based upon “published pre-discharge
historic data.” First, “published” is undefined. DEQ mustrequire more than just
that the data are available..There should be a requirement that the data were
collected and analyzed in a scientifically defensible manner. Second, there is
nothing in the rule that requires the data to be representative. Representative
data are especially important where they are to be used to determine water
quality in highly variable ephemeral and intermittent streams.
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Response: “Published pre-discharge historic data” refers to USGS gauging
Station data or other study data that may be available for a stream reach. USGS
gauging data is considered to be scientifically defensible. Other sources would be

-reviewed for the appropriateness-of using the data, thus the statement that

background water quality “may” be established based on this data. This section

| of Appendix H also points out that “Actual measured data is the most reliable

means of establishing background.” All of these sources of information are
assessed on a site or drainage specific basis depending on the data that is
available, If it turns out that measured data is not appropriate for setting

background then the use of calculated data, through soil sampling, may be used.

- Irrigation Waivers

121. ‘Comment: If irrigatizon wavers are granted-to allow the use of CBM
discharge water for irrigation, this water must not be allowed to leave the

‘property for which the waver was granted. (MEW'/ BR):. Further, if each and

every landowner in a particular drainage does not agree to the conveyance and
trespass 'of discharges covered-by‘the waiver, no'waiver should proceed. (BB)

.1 Response: The irrigation waiver requires an irvigation- management plan that

provides reasonable-assurance that the lower quality water will be confined lo
target.lands. The DEQ will not approve a waiver without consensus of all

:Zandownels ajj’ected by a proposed dzscharge

: 122 Comment If the. landowner W1shes o waive the irrigation limits for EC.

and-SAR; theh-the DEQ/WQD should be required to accept the waiver.

| Therefore, the MCD requests the EQC.amend the irrigation waiver provision in
1 Chapter 1; Appendix H(c) to'say that-a waiver shall be granted when the affected

landowner tequests use of the water. This rlght should be incorporated into rule
and should not merely be a policy. . ‘

DEP believes the followmg language should be substituted for the Irrigation
waiver (italics added/ strike through removed):

“Irrigation Waiver. An exception to EC or SAR limits established under the Tier '
1, 2 or 3 procedures may will be madé when affected landowners request use of

| the water and thereby accept any potential risk to crop production on their lands.

Tirigation waivers will only be granted-ini.association with an irrigation

‘management plan that provides reasonable assurance that the lower quality water

will be confined to the targeted lands.”

| Response: The WQD prefers to have the flexibility to make that decision on a

case by case basis; There may be cases where. downstream uses such as drinking
water, fish and wildlife, recreation, etc. would be adversely affected by
increasing the flow volume of poor quality down a tributary drainage.
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4423, Comment We must. object to meialiowance fo t‘h-“ 3

| term:damageto soils-an:
| another downstream landowner and non—target property ang:resources.
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yery respectful ofthe property rights;ofithose requesting:: walvers however, they

| disregard-the rights of thoseswhose:lands thesewaters.may; subsequently flow,

including:public lands.: They.openranather door to. the; ;potential for very long-
vegetationand:should:be:positively halted from en“termg

Response' See: response lo cemmenz‘ #4421,

| 124, Comment The waiyer prooedure in seou@n (o)(vn) 1nvolv1ng a landowner

accepting additional risk appearsterbe.a qualification or. modification of the
designated use; or.a.site-specific procedure-for relaxing:the. degree of use
protection, i.e., it allowsthe landowner instead.of the State'to make the risk
management dec131on regarding the level of protection to be afforded for streams
covered by.these waivers.: Does:DEQ-consider.this.processio result in ise

| modifications, criteria-adjustrerits, or:discharger-specific wvariances as part of the

WEDES permitting procéss?<The.Statement:of Principal:Reasons documerit
states: “An exception to EC or:SAR: limits. established under.the Tier 1, 2 or 3
procedures may be made when affected landowners request use of the water and

.| thereby aceept-any. potential risk to.crop:production-on-theirdands. Irrigation

waivers:will-only.be granted in-asseciation with an.irrigation management plan
that provides reasonable assurance-that.the.lower quality.water will be confined
tothe targeteddands. Irrigation: waivers will also only be.approved after all
affected land owners approve of the conditions by which the produced water will
be:discharged, .and the discharge will not resuit in.any; 11npa1rment of other
de31gna1ed uses dowristream- of the chscharge ' e

A ok AR TRV S B
EPA 18 concemed that the waiver process creates a situation where the
agricultural :.water supply uses. are no-longer fully protected,-in that continued use
of water discharged to-a water body may cause-the areas under irrigation to be
substantially less productive, orte beunusable for crop growth in the future. Is
the State’s intent to,adopta;variance. for the Agr'icultural "Water Supply use? If so,
does the State plan to .adept these variances as revisions to.State standards and
submit them to EPA for review?

Response: The standard for agricultural use protection is Section 20, which has
already been approved by EPA and we are not proposing-a change to that
standard. The waiver procedure would result in modified.effluent limits not a
revision of the standard. These would not be submitted t0.EPA as revised
standards. EPA does have review of the permits that would be issued with such
modified effluent limits and.may:comment.as to whether-they believe any effluent
limit is appropriate in light of the standard during their review of the associated

| permit. We believe.that.the proposedwaiver rpr ocedures are approprzaz‘e in the
-| context of the narrative standard.-
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125. Comment: Should the waiver process include conditions to limit the
amount of risk that can be considered acceptable; e.g., to prevent practices that

-{| renders soils unusable for ¢rop growth inthe future? Are there any considerations
+{"that:such an agreement for continued use of discharged water would be available

%| only:in situations where viable crop production is expected to continue? In other

t[ words, does'the State expect:that lantsunder irrigation-will have a reasonable

limit orretop production loss that would be assured prior to allowing a waiver?

| Response: The waiver provisions only apply when the produced water is

- | confined to the targeted lands. There is no provision in the regulations that

+| would prevent.a landowner from irrigating his own lands or watering his’

# livestock with any water 'that he can legally obiain and chooses to do so. In many |

¢| circumstances, landowners are already: watering their livestock and irrigating
wzth water of a poorer qualzty than found in many CBM discharges.

126. . Comment We support the idea of “1rr1gat10n walvers” that will allow the
‘use of CBM water effluent for irrigation provided the water is contained on those

private lands where the waiver. applles‘ stcharge downstream may be a

:5"v1ola’uon ofithe’ Clean "Water Act. -

ot

: R‘esponse‘: DEQ agrees the use af irvigation-waivers is appropriate and must be
-confingd to the private lands where.lower quality water is requested, thus the

requirement for an irrigation management plan which will provide reasonable

assurance that the water wzll be conf ned to: the target lands

ol /~':‘,~ 5 LIRS

| .127 X Comment. When faced)vvlth a po’tentlal dlscharge ‘that cannot meet with

either of the presumably' reasonable and:sciéntifically defensible Tier 1 and Tier 2
methods, DEQ gives the polluter another option — give us something, which we
don’treally define foryou; that gives us some basis to-permit your discharge
without requiring.that you:treat it:: The Tier 3 approach-shows DEQ’s topsy-turvy
practice-of permitting CBM discharges.: Rather‘than asking what discharge limits
aremecessary to protect-downstream irrigation, DEQ .asks what is the quality of

'the'water'to-be discharged -and 'whatis the minimal-information we will accept
1 from an applicant to justify 1ts surface-discharge:. -

Response: The Tier 3 provisions allow further moa’z'ﬁcations to effluent limits
based on site-specific géologies, soils and mandagement practices. Tier 3 allows
Tier 2 limits to be vebutted by a study or demonstration by the permit applicant
that the lower water qualzty can be managed ina way that maintains crop
productivity. ‘ :

Reasonable Access Requirement

128. Comment: Pleaseeliminate the “Reasonable Access:Requirement” which
denies landowners protection unless industry is allowed access to perform soil
sampling which is being used to facilitate the implementation of Tier 2 and Tier 3
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studies, which are not even supported by scientific evidence (MEW / BR). The
CBM industry should be held accountable. Do not let them make their profits at
the expense of Wyoming landowners (NJM).

Response: Landowner rights to deny access on to personal property are not
infringed by the proposed language, however, DEQ does not intend fo require
Tier 1 default limits when access is denied. If access is denied, similar
soil/surface water conditions in the same drainage or a representative drainage
will often provide the appropriate data.

129. Comment: I as a property owner have the right fo permit or deny access to .

my property for soil sampling. Ishould have the right to choose who I want to
that sampling on my property and not be denied protection for my 1and for
rejecting industry’s choice of soil scientists. '

Response: The choice of who will conduct sampling to determine Tier 2 effluent
limits is left to the industry applying for a discharge and the affected landowners
to negotiate. In those instances where an agreement cannot be reached between
the parties then alternate sampling locations where conditions are expected to be
similar in nature to the inaccessible area will be sought.

130. Comment: Please eliminate the “Reasonable Access Requirement”. This
denies protections unless a rancher allows industry on his land to conduct soil

sampling/testing which apparently is used to promote non-scientific Tier 2 and

Tier 3 studies.

Response: Effluent limits as proposed will be set to protect irrigation uses
regardless of access being provided by an individual landowner. In those
instances where an agreement cannot be reached between the parties then
alternate sampling locations where conditions are expected to be similar in

Jnature to the inaccessible area will be sought.

131. Comment: Landowners must be free to exercise their rights to refuse
access without suffering harm for exercise of those rights. DEQ proposes to use
the “best information.” We urge DEQ to include in “best information” the
testimony of landowners, and to use published limits to assure that the most
sensitive crop grown in this area will not be harmed.

Response: DEQ assumes that this comment refers to the use of the Tier 2 or Tier
3 option jfor setting effluent limits. Regarding development of Tier 2 effluent
limits, only measured and calculated data will be considered in making those
determinations. Tier 3 allows for the use of landowner testimony when choosing
to pursue a ‘'no harm analysis.”
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